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TOPIC SUMMARY:

A)
INTESTACY 
B)
WILLS 
C)
REVOCABLE LIVING TRUSTS

D)
JOINT TENANCY

E)
OTHERS

F)
POWERS OF ATTORNEY AND ADVANCE DIRECTIVES
A)
INTESTACY - Where an individual dies without a will.

-
Property passes according to laws of descent and distribution of the state in which you die.

-
Spouse typically has priority, unless have children from a prior marriage.

EXAMPLES (Colorado):

a)
Surviving spouse and no children = all to spouse

b)
Surviving spouse, children of same marriage = all to spouse

c)
Surviving spouse, second marriage, spouse has no children, your children are minors = spouse takes 50%, your children 50%.

d)
Surviving spouse, second marriage, spouse has no children, your children are adults = spouse takes first $100,000 plus 50% of  balance.  Your children take the rest.
e)
Surviving spouse, second marriage for both, both have children = spouse takes $150,000 plus 50% balance.

e)
No surviving spouse, but surviving children = all to 



children in equal shares.

B)
WILLS
Why you may need a will - isn't just for the wealthy

(
If you die without a will, state law controls the disposition of your property, which may not be as you intended.  Preparing a will allows you to decide to whom property will pass and in what amounts.  

(
Allows you to appoint a guardian for your minor children.  Otherwise, courts may appoint one.  Similarly, can incorporate a trust in the will for minor children.  Can indicate how it is to be managed, and at what age it is to be distributed.  Absent the trust, will usually be distributed at age 18 or 21.

(
Second families - Can create a QTIP ("qualified terminable interest trust().  Allows you to make adequate provisions for second spouse and still provide fairly for your children by prior marriage.

(
Disabled Beneficiaries - can plan through trust provisions to care for disabled children (minor and adult), as well as for disabled parents, etc.



(
Tax Savings - Estate and Gift Tax Exemption amount is 11.2 million dollars under the new tax law just passed.  It is estimated that only 1,800 estates per year will be subject to the estate tax. 

Other estate tax planning devices:

-  Annual gift program ($15,000/ year/donee)

-  Charitable giving, Charitable Gift Annuities

-  Irrevocable Life Insurance Trusts

-  Gift of appreciated assets

-  Spend it !
TYPES OF WILLS IN COLORADO

1)
Holographic Will
-
All material provisions must be in the testator(s 
   handwriting;

-
Must be signed by the testator.

-
Need not be witnessed.

2)
Standard Will Requirements
A)
Must be 18 years of age or older;

B)
Competent - Has capacity to understand:

- Nature and extent of his/her property;

- Relationships to persons named in will;

- Nature of testamentary act;

- Transaction of simple business affairs.

C)
Will must be witnessed by at least two persons;

D)
Need not be notarized, but will be self-proving if notarized. 

3)
Misc Issues:   revocation, omitted spouses, spousal  share.

4)
Personal Property Memorandum - permits valid disposition of tangible personal property (not including money, evidence of debt, title documents, securities or business property) by an unattested memorandum.  Can be revised from time to time without will formalities.

C)
REVOCABLE LIVING TRUSTS
Revocable Living Trusts - transfer of property into a trust that the grantor (i.e., the person who funded the trust) can later amend or revoke.

-
Grantor is typically trustee and lifetime beneficiary

-
Often contains instructions for management of trust assets should the grantor become incapacitated.

-
At death, property passes directly to named beneficiaries and not through probate.

-
Taxes are paid by grantor.

Advantages:

- Avoid probate and distribution delays

- Confidential

Disadvantages:

- Often costs more than a will and probate expenses

- No tax savings over regular will



-Overly complex
- Requires grantor to retitle all assets

- Usually requires use of a (pour-over( will


- May adversely impact Medicaid eligibility

D)
JOINT TENANCY
Joint Tenancy - a means by which two or more persons hold title to property which specifically gives each co-tenant an equal right to share in its enjoyment.  During the existence of the joint tenancy, each co-tenant owns an equal, undivided interest in the whole.  Upon the death of a co-tenant, the entire property immediately belongs to the surviving co-owner or co-owners by operation of law.   

Advantages:

- Probate Avoidance

- Can be easily accomplished

Disadvantages:

- 
Other joint tenant can remove all funds without your consent.

-
Once added, a joint tenant can't be removed without his/her consent.

- 
If you die before the other joint tenant, the asset will pass to the other joint tenant, regardless of  contributions.

-
Joint tenancy property not affected by terms of a will.

E)
OTHER TESTAMENTARY  DISTRIBUTION TECHNIQUES
1)
POD Accounts - (payable upon death" 

2)
Life Insurance - because there is a contract between the owner of the policy and the life insurance company, distribution of life insurance proceeds is not covered by a will, unless the proceeds are explicitly payable to the estate. 

3)
Annuities

4.)
Beneficiary Deeds

5)
Spend it all before you die.

DISABILITY PLANNING
I. DURABLE POWERS OF ATTORNEY
DEFINITIONS:

A)
Power of Attorney:   A written legal document authorizing someone to act on your behalf.

B)
Durable Power of Attorney: A power of attorney that remains in effect even if you later become disabled or incapacitated.

C)
Principal:   Person who creates the power of attorney.

D)
Agent: The person who is appointed by the principal to act on the principal(s behalf.  The agent is also sometimes called the attorney-in-fact.

TYPES OF DURABLE POWERS OF ATTORNEY
A)
General Power of Attorney:   Gives the agent the legal power and authority to do anything the principal can do.

B)
Special or Limited Power of Attorney:   Gives the agent the legal power and authority to do only those things specified in the power of attorney.

C)
Standing vs. Springing Powers of Attorney:   Latter only becomes effective if and at the time the principal becomes incapacitated and cannot express his or her wishes.

D)
Financial Powers of Attorney and Medical Powers of Attorney


E)
Choosing your agent.
II.
FINANCIAL POWER OF ATTORNEY
A)
Usually grants broad and sweeping powers to agent.

B)
Examples of powers include:

-
Power to collect money, make payments, sign checks and 



         make investment decisions;


-
Power to purchase, sell or lease real estate;

-
Banking powers;

-
Management powers over businesses;

-
Tax powers;

-
Access to safety deposit boxes;

-
Power to create and transfer funds into a trust;

-
Power to deal with retirement plans;

-
Power to seek and make application for public and private 


  
benefits;

-
Power to make gifts for estate planning and Medicaid 


  

planning purposes (must be explicitly provided).

C)
Fiduciary Obligations

D)
Failure to Honor

MEDICAL DECISION MAKING
Premise:  All adults have the right to consent or refuse medical treatment.

-
Living Wills

-
Medical Durable Powers of Attorney

-
CPR Directives and MOST form
LIVING WILLS 

A written document which allows you to state, in advance, your wishes if you are unable to provide further instructions, regarding the withdrawal or withholding of life-sustaining procedures if you have a condition which is not curable or reversible and which is terminal.

- 
Relates only to terminal conditions

-
Unable to communicate for a certain period of time (usually 7 days)

-
Certification in writing by two physicians

-
Relates only to artificial life support (not antibiotics, CPR, pain relief, etc.)

-
May include artificial nourishment if only procedure being provided

-
Requires two neutral witnesses 

MEDICAL DURABLE POWERS OF ATTORNEY

- 
Not limited to terminal conditions or artificial life support.

-
Unless limited in the power of attorney, agent has authority to make all decisions concerning medical treatment including (artificially provided nourishment and hydration, surgery, cardiopulmonary resuscitation, or service to maintain, diagnose, treat or provide for a patient(s physical or mental health or personal care.(
-
Can be revoked at any time.  Revoked automatically upon divorce.

-
Importance of  communicating wishes – VALUES ASSESSMENT SURVEY

CPR DIRECTIVES
-
Directs care providers and emergency personnel not to perform CPR.

-
Requires physician participation and statutory form.

-
Can be revoked at any time.

-
Grants immunity from prosecution for providers.

-
In absence of directive, consent to CPR is presumed.


-
May use bracelets or necklaces, certificates.



COLORADO (MOST( FORM

· Stands for Medical Orders for Scope of Treatment

· Broader than CPR directive and Living Will

· Better chance of enforcing wishes since it is a Medical Order

· Requires Doctor to sign. 
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